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Abstract

The instrumentalization of rights and interests for furthering political and economic ends
is a common phenomenon in contemporary societies. Routinely, these are a trojan horse to
political goals that involve discrimination of disempowered groups. This phenomenon of
instrumentalization is present in many social phenomena; a less explored phenomenon where
this has been researched is this instrumentalization with respect to animal protection law. In
this article, I explore how American animal law is instrumentalized to privilege the animal
farming industry and disadvantage disempowered groups. I explain how American animal
law tends to further disempower individuals according to class and perceived ethnicity. I
present this argument by showing that the United States’ law treats animal farming practices
differently from other animal practices, especially those practices of disadvantaged class and
ethnic groups. Although some differences are sometimes morally justified, I argue that there is
no plausible moral justification for this difference in treatment. Instead, all the arguments for
exceptionalism can be refuted. I finish by presenting two sets of arguments to show that the
hidden purpose of this different treatment is to facilitate and maintain the ongoing functioning
of the animal farm industry while at the same time scapegoating disempowered groups as the
agents of animal cruelty.
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INTRODUCTION

Since the end of the Second World War, biased laws that favor some groups and
disadvantage others, according to their economic power or their perceived ethnicity,
have become more and more socially unacceptable (Balibar and Wallerstein).
Arguably, however, these forms of hierarchy continue to be present in society in
a variety of hidden ways (Bonilla-Silva). Recently, some philosophers and political
theorists have considered that moral and legal concerns regarding non-human
animals (hereby, animals) may sometimes have a hidden agenda, one that benefits
some socially advantageous groups over others (Deckha, “Welfarist and Imperial”;
Deckha, “Disturbing Images”; Kim; Kymlicka and Donaldson). The postcolonial
legal scholar Maneesha Dekcha, for example, points out that there are class and
ethnic biases in some animal laws and animal movements founded in the West
(“Welfarist and Imperial”). Claire Jean Kim has also identified some Sinophobic
discourse in the campaigns run by animal welfare activists in San Francisco
against Chinese live markets. On top of this, scholars of imperial history have
demonstrated that the legal ban of animal practices has colonial roots and has been
intertwined with forms of colonial and class oppression. When the United States
occupied the Philippines, Cuba, and Puerto Rico, it banned cockfighting as a form
of signaling American civilization superiority, where in fact the practice was not
even widely practiced in these countries at the time. The ban of the practice was
therefore, just a form to mark and emphasize imaginary differences in civilizational
status regarding the treatment of animals (Davis). In the South African and Indian
colonies, British rule imposed a ban on African, Indian and working class forms of
hunting because it was considered uncivilized, while immunizing British colonial
elites” hunting expeditions (Sitter and Swart; Ritvo).

None of these scholars, however, have systematically looked at contemporary
American law to try to identify these aforementioned biases. In this article, I wish
to explore how some American animal welfare laws function as double standards,
advantaging the animal farm industry and disadvantaging disempowered groups.*
That is, my argument in this article suggests that the American animal laws analyzed
here promote and perpetuate different treatment of animal farming practices and
the practices of disempowered groups, and that this different treatment functions
to benefit the animal farm industry, while harming the disempowered groups. To
further my argument, I provide the following distinct arguments: that animal laws
lead to unfair inequality of outcome; that this inequality of outcome is not morally
justified; and that the laws directly facilitate the functioning of the animal industry.
The goal of the article, therefore, is to identify an unfair aspect of the American
legal system when it comes to animal welfare legislation. Albeit I do not make
policy recommendations, the identification of a set of laws that treat individuals
unfairly and unequally without justification is a sufficient reason for supporting a



policy change; for any state that respects rule of law and the dignity of its citizens
ought to treat their citizens fairly and equally. Thus, although an implication of
my argument is that animal legislation ought to be changed in a way that reflects
equality and fairness between citizens, it is outside of the scope of this article. What
equality and fairness mean is, however, a complex thing that may imply different
policies in different contexts (Walzer); thus the answer to how correct these with
respect to animal legislation requires a lengthy response that cannot be addressed
here.

My approach differs from the existing literature for two reasons. Firstly, even
though some authors have addressed the topic of bias in the law, no author has
systematically looked into contemporary American law to identify this bias.
Secondly, the perspective defended in this article is original to the extent that I
identify forms of racial and class privilege that are different from those identified
by authors such as Dekcha (“Welfarist and Imperial”).

This article proceeds as follows. The first section outlines the animal welfarist
philosophical groundwork underlying animal legislation in the United States and
clarifies how legal systems tend to instrumentalize animal welfarist philosophy for
the benefit of some human animals (hereby, humans). The second section explores
how some American animal laws treat disempowered groups and animal farming
differently. Consequently, the third section debunks the argument that there are
good moral reasons for this different treatment. Finally, the fourth section reveals
the hidden purposes of this different treatment, namely, facilitating the continued
functioning of animal farming.

I start with the assumption that, unless there is a plausible moral justification
against it, laws should be impartial. That is, unless there is a reasonable moral
argument to provide different laws for different people, law should be universally
applicable, and should not favor a certain social group over another. Thus, there
may be a good moral argument to provide affirmative policies for black people in
South Africa, for example, in order to correct inequalities resulting from apartheid,
but no convincing case can be offered to provide more rights to property in Europe
for whites than for Muslims. So, impartiality should only be abandoned for the sake
of the former case but not the latter.

There are various ethical issues regarding animals if one endorses animal
welfarism; for example, the premise that humans are morally superior to animals,
on which animal welfarism relies, should be looked at with some level of skepticism.
Another important moral question is whether the ethical guidelines for activism
as promoted by animal welfarists, recommending a step-by-step approach and
political compromise, are an effective and morally acceptable way to campaign



for animals. These are important questions and have been widely discussed by
Gary Francione and Robert Garner (Francione; Francione and Charlton; Garner, A
Theory of Justice for Animals). They do, however, lie outside the scope of this article,
which stresses some of the normative problems faced by humans, and in particular
normative issues regarding privilege and disadvantage, if animal welfarism is
endorsed.

ANIMAL WELFARISM

Animal welfarism is the term normally used to refer to a moral and legal approach
to the moral status of animals. Morally speaking, animal welfarism is the view
that considers animals having interests of which the moral weight is considerably
greater than zero; for that reason, they must sometimes be included in ethical
considerations. This view, inspired by Jeremy Bentham’s philosophical approach
to animals, states that this moral standing derives from animals’ capacity to suffer.
Nevertheless, according to the philosophy of animal welfarism, the moral standing
of animals is inferior to that of humans. This inferiority is due to the levels of
sentience that animal welfarists understand humans and animals have. According
to animal welfarists, inter-species comparisons of well-being are possible to be
carried out and they usually contend that the capacity for sentience of a human
is, in general terms, much more developed than the one of non-human animals;
this is often explained by the psychological complexity of humans which animals
supposedly lack (Garner, Theory of Justice).

The weight given to humans is thus greater, but not infinitely greater. From an
animal welfarist point of view, only if there is a vital human interest that overrides
the vital interest of animals, can one harm them. Contrastingly, when weighing
a vital animal interest with a trivial human interest, priority should be given to
the animal interest (Rachels). In practice, this entails that humans can inflict
suffering on animals, if and only if that suffering is understood as necessary to
the human interest. That is, animals should be spared suffering if that suffering is
unnecessary (Rachels). “Necessary” in the context of the welfarist approach is a
human-centered concept. A certain form of animal use is considered necessary if
it is essential or if it significantly contributes to the well-being of humans. In other
words, something is necessary if it is a human vital interest. Thus, something is
necessary if it is crucial in order for a human being to experience some quality of
life. Broadly speaking, in the welfarist approach, “necessary” refers to the use of
animals for food and for scientific experiments. Other uses, like blood sports (e.g.,
dogfights etc.) and religious rituals (e.g., Santeria and Halal meat, etc.), are often
classified as unnecessary.



Another important concept routinely used by animal welfarists is that of
“humane treatment” This concept usually means that the infliction of physical or
psychological suffering should be decreased as much as possible (Garner, Theory
of Justice). In particular, the idea of humane treatment often applies to how the
animal is raised and how it is eventually slaughtered. This concept implies that
during its life span, the animal should be given a level of life that respects his/her
well-being and agency.

According to the animal welfarist view, what is a morally acceptable way to treat
an animal depends on the eventual use of this animal (Garner, Theory of Justice). If
an animal is harmed to satisfy a vital human interest, then it is morally acceptable,
but if it is harmed to satisfy a trivial interest it is not. This implies, for instance,
where a human companion inflicts pain on his dog companion for personal
sadistic enjoyment; this means one’s actions are morally wrong. However, if the
same amount of pain is inflicted for the purpose of a scientific experiment and it
is necessary that the dog suffers this pain in order to achieve the desired scientific
results, this is not seen as morally wrong.

Albeit this animal welfarist philosophy is widely considered insufficient for
meaningfully protecting animals from harm, it does impose some limitations
to how humans can treat animals. Nevertheless, when animal welfarism is
implemented in the law, it manifests itself in a form of “ethical gerrymandering”
That is, human interests almost invariably dictate what is the ethical treatment of
animals in the sense that when there is a conflict between the interests of humans
and the interests of animals, legal exceptions are made to conveniently favor
certain humans. Therefore, in the legal realm, what in fact happens is that what is
considered “necessary” and “humane” is not usually based on scientific or ethical
criteria, but on evaluations that are convenient for a certain group of privileged
humans (Marino, “Ethical Gerrymandering”; Marino, “Why Animal Welfarism”).
This ethical gerrymandering is more obviously manifested in the legal realm, but
some scholars have argued that some animal welfarism advocacy associations in
fact campaign for the interests of corporations that exploit animals (Francione;
Francione and Charlton). Animal welfarism is the kind of approach that most
countries currently take towards the use of animals. The United States’ federal law
and some state laws also follow this welfarist approach. In the next few sections,
I will refer to various acts to explain how American federal law privileges animal
farming and disadvantages disempowered groups.



COMPARING CASES: UNEQUAL IMPACT OF ANIMAL LAW

In this section, I will argue that at least the American version of animal welfarism
embodied in federal law and some state laws impacts differently on individuals
from different communities; I uphold that this inequality of impact in some cases
being morally problematic (Phillips) and in this section I argue that unequal impact
in the freedom to pursue animal practices can be morally problematic if some
of these practices are an important aspect of the disempowered group’s cultural
identity.

Animal law impacts differently on different groups along the following lines: i)
the selection of methods for slaughtering the animal; ii) the selection of practices
immunized and prohibited; iii) the difference between kinds of sanctions and how
these are enforced; and iv) the bias regarding legal and illegal places for killing the
animal.

In terms of the selection of slaughtering methods, take the case of the Humane
Methods Slaughter Act (HMSA) that regulates the ways that animals can be killed
in the USA. According to the HMSA, all livestock are to be slaughtered in a humane
method, so that the animals do not suffer needlessly. What this means in practice is
that “before being shackled, hoisted, thrown, cast, or cut,” all “cattle, calves, horses,
mules, sheep, swine, and other livestock . . . [must be] rendered insensible to pain
by a single blow, gunshot or an electrical, chemical or other means that is rapid and
effective” (“Humane Methods”). The methods used to render animals insensible
include electrocution, shooting them in the head with a firearm or captive bolt
stunner, or gassing them with carbon dioxide gas. Animal farming (and animal
laboratory practices) are, therefore, legally allowed by the HMSA.

Contrastingly, the HMSA prohibits a variety of other practices that are routinely
associated with disempowered communities. For example, the prohibition of
such methods of death such as letting animals die in cockfights and dogfights.>
Additionally, all ritual non-religious practices such as being slaughtered in Chinese
live markets and Zulu immigrant communities’ slaughtering animals in rituals
that symbolize manhood are prohibited by the HMSA.* Hence, from this it can be
said that one of the ways in which a different impact of laws on different groups
exists is because the methods used allow farm forms of slaughtering (which are
the methods used by the animal farming industry), while disallowing methods of
slaughtering that are predominant in disempowered communities.

The different impact of animal law can also be detected in the way that law
immunizes and prohibits some other practices. In the US, the welfare of animals is
regulated by the Animal Welfare Act (AWA), an act that immunizes animal farming



practices and prohibits the practices of disempowered groups (“Animal Welfare
Act”). For instance, it immunizes farmers from treating farm animals humanely
during their lives, because the AWA’s definition of “animal” does not include farm
animals (Schaffner). Consequently, the way animals are treated on farms is immune
to any kind of sanction. This can be clearly observed in the following passage of the
AWA:

The term “animal” means any live or dead dog, cat, monkey (nonhuman primate animal),
guinea pig, hamster, rabbit, or such other warm-blooded animal, as the Secretary may
determine is being used, or is intended for use, for research, testing, experimentation,
or exhibition purposes, or as a pet; but such term excludes horses not used for research
purposes and other farm animals. (Animal Welfare Information Center)

Furthermore, the act legitimizes animal farming related practices to the extent
that practices such as castration and branding are allowed, because it classifies
these as “necessary” (Francione; Francione and Charlton). On top of this, the
AWA exempts rodeos, another animal farming related practice, from its control.*
This is not a unique provision; twelve other states explicitly exempt rodeos and
related practices such as bull riding, tie-down roping, and team roping (Matheny
and Leahy; Schaffner). Nevertheless, the AWA does not exempt practices often
practiced by disempowered groups, such as cockfighting and dogfighting. Rather,
it prohibits the selling, buying, transporting, delivering or receipt of an animal for
the purpose of participation in a fighting venture (Schaffner). Taking this on board,
the second way that the law impacts differently on different groups is due to the
fact that the AWA allows animal farming and related animal practices and disallows
disempowered groups’ ways of treating animals.

A third way of creating a different impact is a result of how penalties for law
violations are applied to different groups. It is plausible to assume that harsher
penalties will dissuade individuals more from doing something, as well as having
a different impact if enforced. For example, a 500-dollar penalty for a wrongdoing
will have a completely different impact on someone’s life than a three-year
imprisonment. Practices from animal farming are either immunized from penalties
or receive lenient sentences in American law, whereas practices from subordinated
groups tend to be harshly penalized and restrictions are strictly enforced on them.
To understand this, take the transportation practice for farming, best illustrated
with the case of the Twenty-Eight Hour Law. This is the law that governs the
transportation of animals. According to this law, animals cannot be confined “in
a vehicle or vessel for more than 28 consecutive hours without unloading . . . [for
at least five consecutive hours for feeding, water and rest” (Title 49). This law only
covers interstate transportation, however, and not transportation within the state;
it carries a maximum penalty of $500. Furthermore, there is no known case of



anyone being condemned by such a law in the United States (Schaffner). Equally,
the enforcement of the slaughtering of animals on animal farms, regulated by the
HMSA, is rather unsophisticated, as the HMSA lacks any enforcement provision.
The only provision that resembles this is where inspectors can enforce the
regulations by leveraging their authority to halt operations (Matheny and Leahy;
Schaffner; Wolfson).

In contrast, laws against practices of disempowered groups are harshly enforced.
For example, in May 2007, the Animal Fighting Prohibition Enforcement Act made
organizing a dogfight a felony.s Penalties include a three-year imprisonment and
a $250,000 fine for each offense of interstate or foreign transportation of animals
for fighting purposes. This law is often enforced, per the example of Michael Vick,
the African-American condemned for financing a dog fighting operation, directly
participating in dog fights and executions. He was sentenced to serve twenty-three
months in federal prison.

A fourth way that law impacts differently on distinct communities is by the
selection of the places for killing an animal. In the US, broadly speaking, state laws
prohibit any person from sacrificing an animal within the city limit and prohibit the
slaughter of animals outside areas zoned for slaughterhouses. The reason why this
has a different impact is because while animal farming is usually done outside city
limits, disempowered groups’ practices are usually performed in publicly visible
areas, often in one’s backyard, where they are watched by an audience (Elder et al.).
Hence, because the rituals of the latter are performed in a more privately-owned
area, they are affected by laws differently than the ones engaged in animal farming;
indeed, animal farming is usually performed outside city limits and, thereby, is not
prohibited by this law.

The above cases demonstrate that there is an unequal impact of animal law on
different individuals. Some philosophers have argued that inequality of impact is
unfair if the good distributed unequally is morally relevant (Parijs; Phillips; Young)
For example, if a certain law curtailed the access to water of some members of
the population, this would be morally problematic because water is a human
necessity. However, it is not always the case that inequality of impact is unfair. By
way of illustration, if there were a law that led to an unequal distribution of Kit
Kat chocolate bars among the population, there is nothing necessarily wrong with
this because these bars are not a necessary good for well-being. Thus, what makes
inequality of outcome morally relevant is if the good being distributed is a morally
relevant one (Parijs). Hence, the question is whether the freedom to pursue animal
practices constitute a morally relevant good, with its denial implying a morally
relevant burden to individuals.®



My answer is that when the animal practice is an essential aspect of cultural
identity, the prohibition of engaging in the animal practice is a significant burden
that is being put on the individual.” Cultural identity is a basic good for at least
two important reasons. Firstly, as Will Kymlicka contends, it provides individuals
a context of choice, and to the extent that some of these practices may contribute
to the context of choice, there is a significant burden placed on individuals if they
cannot pursue them. Indeed, this is surely the case of many animal practices. Take
Zulu immigrants animal practices in which the animal practice is a core part of
socialization into adulthood (Horsthemke). This is important for a context of choice
to the extent that one’s self-confidence to act is very much dependent on others
seeing one as an agent capable of action (an adult); hence, if the process provides
an individual with the self-confidence to make decisions and be autonomous via
community respect, it is an essential aspect of the context of choice. Likewise, eating
Halal is a manifestation of a core aspect of identity, namely, the self-perception
of being a good Muslim (a follower of Allah), and, thereby, important for how
individuals build a self-image and develop the self-confidence necessary to make
their choices.

These practices surely provide a context of choice to the extent that the practice
is part of a system of ideals or structures of symbolic meaning which represent the
world. This provides beliefs, norms and moral reasons, which prompts individuals
to act based on how they understand themselves in relation to their performance of
a cultural practice. By banning one of these practices altogether and limiting where
these practices can be performed, the laws are creating burdens to the pursuit of
the essential good.

The second reason for the importance of cultural identity is its being routinely
intertwined with individuals pursuing their conscience and following one’s
conscience is an essential aspect of well-being (Kukathas). This is important because
individuals have a strong interest in living according to their conscience. Hence,
broadly speaking, one should allow individuals to follow their conscience, unless
following one’s conscience violates someone else’s right. My argument is that many
of the above practices, especially the religious ones, are strongly intertwined with
following one’s conscience. That is, many of the animal practices, if not followed,
cause individuals to feel they are doing something significantly morally wrong. As
explained, eating Halal is a manifestation of Muslimhood because its symbolic
meaning is following Allah’s commands. Hence, a Muslim who does not eat Halal
meat is likely to feel he or she is acting in a morally wrong way.

A possible counterargument to this is the insufficiency of arguing for legally
allowing the practice because it is key to an individuals’ cultural identity. Many
individuals believe that female genital mutilation and arranged marriage is an



essential part of their culture but that does not entail that these practices should be
allowed (Okin, “Mistresses”; Okin, “Feminism”).

In reply, even though I agree with this counterargument, it is important to
be reminded that the goal of the article is to tease out the implications, in terms
of privilege, of animal welfarist philosophy in the particular shape of American
animal law. Hence, the starting point is an animal welfarist view that does not
assign substantial rights to animals and it is our job to tease out the implications
of these. In the case of female genital mutilation and arranged marriages, the
starting point is different: women’s rights are widely recognized today, and the
aforementioned practices are in tension with those rights. In the case of the animal
welfarist perspective, the starting point of this article, there is no tension because,
according to this perspective on animals, animals can be harmed to satisfy a vital
human interest—it suffices therefore to argue that cultural identity is a vital human
interest.

DEBUNKING THE RATIONALE FOR DIFFERENCE

Some philosophers who defend equality of outcome may already be convinced
that the argument in the previous section suffices to demonstrate that there is a
bias favoring animal farming and it is disadvantaging disempowered groups. That
there is a morally relevant good being curtailed to one group and not the other is a
sufficient reason to identify unfair privilege (Roemer). However, philosophers who
do not endorse equality of outcome as a value may be skeptical of this conclusion,
contesting that there may be a rationale for different treatment which justifies
different outcomes. Brian Barry, for example, would argue that the different impact
of a law is not relevant from a justice point of view. Instead, he would argue that
if there is a plausible moral justification for the law, then the fact that it impacts
differently on people is beyond moral concerns. Rather, what matters is that the
moral reasons offered are strong ones and, thereby, more relevant than the different
impact it has on various social groups (Barry).

This rationale can be elaborated upon by drawing a contrast between how
animals are treated by disempowered groups and on animal farms, and arguing
they are treated cruelly by the former and humanely on the latter. Additionally, it
can be argued that animal farming is a necessary evil because harming animals
serves greater purposes, i.e., the purposes of human good. In fact, Barry does argue
for a similar line of thought, suggesting that if there is a good case for banning
Halal and Kosher products on the grounds of animal welfare, then an exemption



to mainstream methods of slaughtering should not be conceded. In this section, I
wish to show that these two rationales cannot be sustained.

A possible reply to the first rationale comparing farming and other practices is
that it relies on an assumption that is difficult to defend; namely, that interspecies
comparisons of well-being are easy to make. However, the possibility of perceiving,
with any level of accuracy, the experience of others is dependent on the degree
of similarities involved, that is, in terms of neurophysiological capacity (Nagel).
That is, the comparability of mental and physical states is generally dependent on
assumptions about common cognitive capacities, levels of sentience, background,
education, and cultural experiences (Harsanyi; Sen). Given that the animals used
in animal farming and those used in disempowered communities are rarely the
same,® the commonality in terms of relevant characteristics is nearly nonexistent,
making it impossible or extremely difficult to make comparisons between mental
and physical states. The implication is that the argument positing the involvement
of less suffering rests on the false idea that comparing interspecies’ well-being
is easy to do. As explained, it seems easy to objectively affirm which animal is
suffering more when thinking about completely different species.

This of course does not mean that it is not possible to affirm that animals do not
suffer. The existence of some physiological characteristics in animals, for example, is
sufficient evidence of their capacity to suffer (Singer). The issue is when comparing
them to other species, rather than whether the animal can suffer or not. This leads
to the other possible reply to the argument. That is, that even though it is difficult
to make interspecies comparisons of well-being, it can be objectively contended
that these animals do suffer substantially during the various stages of animal
farming. With respect to chickens, nearly ten billion are killed annually for food
in the United States. Chickens are confined in warehouses where they have very
short lives, each warehouse holding up to 100,000 birds; the health conditions are
degrading, with the floor often covered with excrement, leading to lung-damaging
diseases. Additionally, because of lack of space and sanitation, the birds develop
blisters, ulcers and burns on their feet and legs (Adams, Sister Species; Kemmerer).
Their sleeping patterns are deliberately disturbed, so they eat more and gain weight
rapidly. As a result of this fattening process, many chickens are overweight, and
because their bones cannot support such weight they live in chronic pain. When
this process is finished, they are taken to the slaughterhouse. There, they are put
on a conveyor belt, hung upside down in metal shackles, and immobilized by an
electric basin. After they are immobilized, their throat is cut (Kemmerer).

Neither are cows in the dairy and meat industry treated humanely. Regarding
the dairy industry, it is important to first notice that cows only lactate after giving
birth. So, to fulfill the needs of the dairy industry and produce sufficient milk,



cows are repeatedly artificially impregnated. To extract the milk, cows have
electric milking machines attached to them, machines that give the cow electric
shocks to stimulate milk flow. Additionally, dairy cows’ diet is manipulated in an
unhealthy manner in order to stimulate this production. At the end of their lives,
the cows become exhausted, hurt, and are fundamentally unhealthy as a result of
the dairy process (Kemmerer; Singer). Meanwhile, cows used for meat are stunned
before being slaughtered. The most common stunning methods are a captive bolt
pistol and an electric stunner. The captive bolt pistol is placed against the cow’s
forehead and fired through the skull into the brain. If done properly the animal
loses consciousness, but only if done with precision, which, according to research
done on animal farms, does not happen often. As a result, some animals are fully
conscious when they are slaughtered. The electric stunner produces an extremely
painful electric shock, and does not always work to immobilize the victim; even
if immobilization does occur it does not prevent sensation, leaving the animal
conscious during the slaughtering process (Kemmerer; Singer).

In addition to these concerns, animals suffer substantially in the transportation
process. In particular, the Twenty-Eight Hour Law leaves animals somewhat
unprotected with cows arriving at the slaughter house exhausted, thirsty, hungry,
deeplyinjured, and sometimes dead (Kemmerer). What this argument demonstrates
is that the commonly held idea that animals are well-treated on farms, is not true
and, consequently, the differentiation between a well-treated animal on a farm
and a mistreated animal in a fight situation does not hold: both are victims of
mistreatment and are inflicted significant suffering.

Taking this on board, it can be stated that there is no morally justified reason
to classify disempowered communities’ practices as more harmful; for not only do
animals suffer substantially in the process of animal farming, but also there are no
studies or good moral arguments that show that animal fighting is more harmful
to animals than animal farming.

Given that neither of these arguments is plausible, the idea of a practice being
more harmful than another likely relies on social prejudice about the individuals
carrying out the practice.® Put differently, there must be a social origin of the idea of
ranks of harm done to animals, given that evidence is not the source for the idea of
ranks. The dominant social prejudice is usually what can be used as an explanation
for a social idea; the historic and current dominant social prejudice about Latinos,
African-Americans, and Chinese is that individuals in these groups are violent and
transgressive (Chavez; Kim; King; Powell and Valencia). The social prejudice about
Latinos can perhaps be illustrated by the statements made by former US President
Donald Trump that many of the Mexican immigrants are ‘rapists. Additionally,
there is a widespread social prejudice that links Latinos with drug dealing gangs



(Chavez). Also, the widespread idea that Latinos are illegal immigrants stereotypes
them as transgressive and socially deviant.

Meanwhile, prejudice regarding African-Americans consists of routinely
associating them with being brutes, uncivilized, and dangerous, which was the
dominant discourse about Blacks during Antebellum Slavery. In particular, they are
viewed as sexually and physically violent. These stereotypes are still circulating in
American discourse; an example is how African-American sportsmen are perceived
and routinely described as aggressive, less rational, impulsive, and lacking in the
ability to play fair (King; Hooks; Durrheim). The Chinese are often associated with
tropes of cruelty and dishonesty. The history of Chinatowns is associated with
relegating a perceived societal threat to an isolated area. Moreover, the Chinese
Exclusion Act in the United States was partly motivated by the prejudice that the
Chinese is essentially deceiving and unreliable (Kim). Hence, their practices and
actions, including animal-related practices, tend to be automatically understood as
more transgressive (King) and more violent than white practices. Therefore, it is a
plausible conclusion to make that given the absence of a plausible rationale, there
is a social factor creating the prejudice that regards these practices as being more
harmful than animal farming.

The second common argument justifying animal farming is that eating meat and
dairy is necessary, whereas dogfighting is unnecessary. Necessity usually means
consumption is essential or at least significantly important for human health
or ecological reasons (Francione and Charlton). Nevertheless, it is not possible
to justify the consumption of meat and dairy in terms of necessity. There is no
human need to consume these products; hence, it is not possible to affirm that the
consumption of these is necessary for health reasons. Vegan diets can be healthy
and nutritional, and may help prevent various diseases, especially heart diseases
(Craig et al.) including total vegetarian or vegan diets, are healthful, nutritionally
adequate, and may provide health benefits in the prevention and treatment of
certain diseases. Well-planned vegetarian diets are appropriate for individuals
during all stages of the life cycle, including pregnancy, lactation, infancy, childhood,
and adolescence, and for athletes. A vegetarian diet is defined as one that does
not include meat (including fowl). In fact, the concept of necessity, when applied
to dairy, is also questionable in the sense that it neglects the experience of lactose
intolerance in various non-white groups. Lactose intolerance varies depending
on ethnicity: Southeast Asians, African-Americans, and Asian Americans, for
example, tend to be lactose intolerant (Craig et al.). For these groups, not only
is milk unnecessary, but it is actually quite harmful, causing severe pain, cramps,
and diarrhea. By classifying the milk industry as “necessary,” the law would be
communicating at best a white human need. Taking this into consideration, it is



not possible to justify consumption in terms of necessity precisely because there is
no need for consuming animal products.

Neither can the ecological rationale for consumption of meat explain
consumption. Animals consume more protein than the one they produce and so
it is inefficient to produce protein in this way (Francione and Charlton). Hence,
the justification that consumption is needed for addressing world hunger is
also not true. In addition to this, the consumption of animals—particularly the
consumption of beef—has substantially contributed to pollution because of the
production of methane gas. Consequently, it is not possible to justify necessity
based on ecological reasons (Francione and Charlton).

THE FACILITATION OF THE ANIMAL FARM INDUSTRY’S BUSINESS

The previous section established that the rationale given for different treatment
may not be totally convincing. Nevertheless, it could still be contended that the bias
previously outlined does not necessarily benefit the animal farm industry. In this
section, I will try to show that the double standard does, indeed, favor the animal
farm industry. My argument is that the laws regarding animals in the United States
tend to facilitate the functioning of animal farming.

By defining “animal” in a way whereby non-farm animals are excluded, the AWA
is facilitating the industry to function properly. For by excluding these animals, the
industry does not have to be bothered by any concerns about how to treat them,
which entails that the most economically efficient treatment, even if it is a cruel one,
is the one that will be used. In fact, policies that take into consideration the welfare
of the animal are much more costly, because there is a variety of supplementary
concerns that need to be included, making the process more expensive for the
producer. For example, it may be necessary to assign larger areas where the animals
can live, therefore requiring larger properties which cost more money. Veterinary
care, quality food, sanitation, and other aspects of welfare also impose costs, which
the AWA, by not including farm animals, does not impose on the animal industry
(Kemmerer). In short, by removing farm animals from welfare considerations, the
AWA is making the whole process cheaper, because farms do not have to care about
the supplementary costs that are associated with caring about animal welfare.

The HMSA’s methods of slaughter help production to be more efficient. Since
the 1980s, there has been a significant increase in meat consumption (Donaldson
and Kymlicka), and as a result, strategies to offer a supply that meets the new level
of demand have been developed. The stunning method is an economic efficient



method, which facilitates mass production. This is because the technology of
stunning by crashing, numbing, and destroying animals’ capabilities, accelerates
the process of turning cattle into meat, making cattle easier to handle, as they
offer no resistance. This also makes the process cheaper because employees need
to work for fewer hours (Kemmerer; Probyn-Rapsey; Sheridan and Adams). The
HMSA, therefore, is a process that facilitates economic efficiency.

The laws that prohibit killing animals in sacrifices and slaughterhouses within
city limits facilitate furthering the ends of the animal farm industry. As Carol
Adams points out (Sexual Politics), animal industries try to hide the conditions in
which such animals live and are killed because if these were known, there would be
a backlash in the consumption of animal products and decrease in the subsequent
profits. Hence, hiding animal facilities away from the public gaze is advantageous
to the extent that it removes the reality of how animals are treated and killed,
making them invisible to a public audience. It is, indeed, reasonable to contend
that awareness of animal suffering would have a serious impact on consumption;
for most individuals feel uneasy watching animal cruelty (Sexual Politics) and there
has been a substantial worldwide increase in concerns regarding animal welfare
since the 1980s (Donaldson and Kymlicka).

These laws of course disadvantage many disempowered groups. Many ritual
practices are carried out within city limits because that is where they should
be performed. Santeria rituals and African rituals, for example, are practiced
in a familiar house or community environment (Elder et al.) and it would be
inconvenient to dissuade individuals to participate in these elsewhere, and
economically problematic to have to perform these practices outside residential
areas. In addition to this, placing farms outside the city limits has another negative
side effect to disempowered communities. In the United States, as well as in other
countries, disempowered communities live outside the city limits for a variety of
reasons. In the United States, for example, these areas are routinely the residence
of Indigenous communities, immigrants, African-Americans, and the working
class (Pellow). A major reason why these people live in these areas is money;
they are generally economically cheaper. Moreover, it should be noted that these
individuals are routinely barred by landlords or estate agents from applying for
accommodation in middle class residential areas (Park and Pellow). Consequently,
the environmental concerns for placing farms outside city limits do not solve the
issue of protecting individuals from health hazards, such as being exposed to
excessive carbon dioxide. Rather, it protects a certain group, the elite, from these
environmental concerns. Meanwhile, individuals from certain disempowered
communities, due to their location, continue to suffer from these hazards (Brulle
and Pellow).



The same can be affirmed regarding the kind of penalties meted out for violating
animal farm laws. These penalties are rather lenient and thus do not impose serious
burdens on the industry. In particular, lenient penalties, such as the Twenty-
Eight Hour Law, create nearly no barrier for law violation because it is, broadly
speaking, a penalty that transgressors would find affordable. Contrastingly, harsh
penalties applied to disempowered communities, impose various costs on them,
not all economic. Firstly, they dissuade individuals from participating because the
costs are too high if caught. Secondly, if they are applied, imprisonment and high
monetary penalties also exert a substantial negative effect on individuals’ lives.

It may be claimed that all the above is somehow merely an unfortunate
coincidence. However, my argument about hidden interests and the dynamics
favoring animal farming can perhaps be reinforced by citing Robert Garner’s study
(Political Animals) on how the agribusiness community is able to exercise strong
influence in Congressional committee system. In his study, Garner demonstrates
that various policymakers have interests in agribusiness; this is mainly due to
campaign finances. After analyzing the data, he realized that on average, in 1991
and 1992, each member of the parliamentary committee addressing issues of
agriculture received on average of 76,000 dollars from agribusiness. Hence, there
is a sure and strong connection between the agribusiness community and the
relevant policy makers who can influence change.

CONCLUSION

In this article, my prime objective has been to identify how at least part of American
animal law advantages animal farming and disadvantages disempowered groups. I
started by arguing that law is selective as to which practices to allow and punish, as
well as how harshly wrongdoings are punished. I have argued that there is an unfair
inequality of outcome that results from these animal laws. Then, aware that some
philosophers reject equality of outcome as a value, I submitted the hypothesis that
there may be a credible rationale for the inequality of outcome. However, I also
contended that there is no credible rationale for this selectivity. Finally, I argued
that there are hidden functions in animal law; namely, facilitating the use of animals
by the farm industry. Further research should focus on what forms of activism
are intersectional, i.e., that take into consideration issues of gender, ethnicity, class,
and species. Moreover, further research should also look into other legal codes,
such as European ones, to identify whether it is the case that those animal laws
serve the same function as American animal law. Finally, further research ought to
go beyond identifying ethnic and class bias in animal law and should provide the
tools for an animal law policymaking that is inclusive and listens to the voices of



minorities; part of its implications would be to engage in deliberative settings with
various sectors of society to ensure that a significant number of perspectives are
taken into consideration. This, therefore, implies further researching on effective
methods of inclusion in deliberation for policymaking.



Notes
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1. By a “disempowered group,” I mean those individuals who are member of a certain
agglomerate, and who suffer from at least one of the following disadvantages: a)
economical disempowerment, b) are racialized in a way that disempowers them, c) are
socially excluded from important institutions.

2. Even though this is not a method of slaughtering, the prohibition is partly about the
method of dying being cruel.

3. In broad terms, religion in the United States is not usually a source of discrimination,
given that the country was founded on the context of protecting religious diversity, which
has become manifest in various federal and state laws.

4. All these practices are related to the animal farming industry. Because in both cases
many of the animals used as are the industry’s shareholders are the same.

5. It may be argued that this practice is not only carried out by disempowered communities.
Although this is true, my point is that it is routinely practiced by such communities and
also perceived in such a way.

6. Please note that I am arguing here from an animal welfarist point of view, which does
not assign substantial rights to animals. My point, however, is not to defend animal
welfarism; rather, my point is to tease out the implications of the theory in case one does
agree with the philosophy of animal welfarism.

7. A practice can be an essential aspect of cultural identity if it is part, for instance, of a
ritual that manifests a core group belief.

8. Perhaps the only animal in common is the chicken, but those, for example, used for fights
are different kinds of breed from those used for food. This difference entails a number of
corresponding physiological differences.

9. It is important to mention that I am not disputing that these practices are not harmful
for animals. Rather my point is that all practices, animal farming and these fights, are
harmful.
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